W

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
JOHN M AND LINDA S. MCCRARY )

For Appellants: John M MCrary, in pro. per.

For Respondent: Vasio @G anulias
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of John M and Linda
S. MCrary against a proposed assessnment of additional
personal income tax in the amount of $94.76 for the
year 1973.
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The two issues for determination are: Wwhether
respondent's determ nation, which was based on corre-
spondi ng federal action, was erroneous; and whet her
respondent's determnation was barred by the statute of
limtations.

During the appeal year Ms. McCrary was an
internship teacher for the Canpbell Union H gh School
District. The internship program was sponsored by the
Secondary Intern Teaching Program of San Jose State
University. The program consisted of full time teaching
at a cooperating secondary school in addition to a pro-
gram of Instruction at the university. Ms. McCrary was
paid a salary by the school district and received nost
of the usual enployee benefits. Ms. MCrary was super -
vised by experienced instructors at the school as well
as by menbers of the university faculty. After conple-
tion of the program Ms. MCrary was hired as a regul ar
begi nni ng teacher by the school district.

On their California and federal incone tax
returns for 1973, appellants excluded the anount
received by Ms. MCrary for her internship teaching
duties fromtheir gross income. The theory for the
exclusion was that the incone was an excludable schol ar-
ship or fellowship grant pursuant to section 17150 of
t he Revenue and Taxation Code and its federal counter-
"part, section 117 of the Internal Revenue Code of 1954.

On January 23, 1976 the Internal Revenue
Service determ ned that the anount in question consti-
tuted conpensation for services rendered and was not
excludable from gross incone as either a scholarship or
fell owshi p under section 117 of the Internal Revenue
Code of 1954. Thereafter, the federal action was
affirmed, as reflected by a district conference report
dated May 4, 1976. Appellants contend that they agreed
to the final federal determ nation only to avoid the
time and expense involved in a tax court proceeding.
Aﬁpellants did not notify respondent of the federal
change within 90 days after the final determ nation as
Egguired by section 18451 of the Revenue and Taxation

e

Utimately, respondent was advised of the
federal determ nation, and, on April 23, 1979, issued
t he proposed assessnent in issue-which was in conformty
with the final federal action. It is fromrespondent's
determ nation that appellants appeal.
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Section 18451 of the Revenue and Taxation Code
provi des that a taxpayer shall either concede the
accuracy of a federal determnation or state wherein it
is erroneous. It is well settled that a determ nation
by the Franchi se Tax Board based upon correspondi ng
federal action is presuned to be correct, and the burden
is on the taxpayer to overcome that presunption. (Todd
v. mcColgan, 89 Cal.App.2d 509 [201 P.2d 414) (1949);
Appeal O |ard D. and Esther .JSchoellerman, Cal .

t. . of Equal., Sept. I7, 1I973.) The Tnferna
Revenue Service's action was in accordance with settled
law. (See Elnmer L. Reese, .Jr., 45 T.C. 407 (1966) aff'd

per curiam, 373 F.2d 742 (4th Cr. 1967); James M _
Jaeger, 1173,151 P-H Meno. T.C. (1973); Appeal of WIlliam

M and Barbara R._Clover, Cal. St. Bd. of Equal., May
10, 1977, Rev. Rul. 67-443, 1967-2 Cum Bull. 75.)

Appel I ants have not presented any evi dence or
of fered any explanation to show either. that the federal
action was erroneous or that respondent's action based
thereon was incorrect. Appellants' contention that they
agreed to the federal action only to avoid a tax court
proceeding nerely explains the notivation for their
action: it does not tend to show that the federal action
was erroneous in any respect. Accordingly, unless
barred by the statute of limtations, we nust concl ude
t hat respondent's proposed assessnent of additional
personal income tax for 1973 was correct.

Appel I ants contend that the deficiency assess-
ment issued on April 23, 1979 was barred bK the statute
of limtations since it was not mailed within four years
of the due date for their 1973 return, as required by
section 18586 of the Revenue and Taxation Code. How
ever, section 18586.2 of the Revenue and Taxation Code
provides that if a taxpayer fails to report a federal
change to respondent, a deficienc¥ assessnment nay be
made within four years after the tinal federal determ -
nation. In this aﬁpeal, the final federal determnation
was reflected in the district conference report dated
May 4, 1976. Since appellants did not advise respondent
of the final federal action, respondent's notice of pro-
posed assessnent dated April 23, 1979, was well within
the four-year statutory period provided for in section
18586.2 of the Revenue and Taxation Code.

. - For the reasons set forth above, respondent's
action in this matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John M and Linda s. McCrary agai nst a
proposed assessnment of additional personal income tax in
t he amount of $94.76 for the year 1973, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 19th day
o May , 1981, by the State Board of Equalization,
with all Board menbers present.

Ernest J. Dronenburg, Jr. , Chai r man
Ceorge R Reilly , Menber
Wlliam M Bennett , Menber
Ri chard Nevins , Menber
Kenneth Cory , Menber
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